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BEFORE THE NATIONAL GREEN TRIBUNAL, PRINCIPAL BENCH,
NEW DELHI
O.A. NO. 333 OF 2023
INTHE MATTER OF:-
\asamt Vihar Welfare Association. Applicant

Versus

Commissioner, Municipal Corporation Delhi & Ors. ....Respondents

Affidavit of Sh. Bhaskar Seal S/o Sh. P.C. Seal, Aged about 45 years,
Assistant  Commissioner Remunerative  Project  Cell, Municipal

Corporation of Delhi, on behalf of the MCD.

| the above named deponent do hereby solemnly affirm and declare
here as under:-

1. That { am presently working as Assistant Commissioner, Remunerative
Project Cell, Municipal Corporation of Delhi and fully conversant with
the facts of the case on the basis of the record maintained and made
available in this regard and as such am competent to depose and swear
the present affidavit on behalf of the respondent/ Municipal
Corporation of Delhi.

2. Vhat the present application was liled by the applicant against the
mobile tower installed at o park situated at Park between A-14 & A-153,
Block-A, Vasant Vihar, Ward No. 64/5 (Latitude: 28.563377
longitude: 77.162853)

3. That the present matter was listed belore this Hon'ble NGT on

[0.05.202% and there adter 08.08.2023 wherein this Hon’ble Tribunal
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passed directions to file response/ reply to the averments in the
apphication.

Phat it s humbhy sabimitted that the Hon'ble igh Court ol Delhi vide
orders dated 09.12.2022 (Annexure-A) in the matter CM(M)
138072022 titled MYs Indus Towers Ltd. V/S Gauttam Nagar Residents
Association Regd. & ORS has directed the following :-

" In the meantime, impugned order dated 19.07.2022 (Annexure-B)
passed in O. A. No. 232/2022 and order dated 20.09.2022 passed in
Review Application No. 27/2022, case titled as Gautam Nagar
Residents Association Regd. Vs. Commissioner, SDMC and Ors.,
passed by the Tribunal are stayed.

3. that s humbly submitted that the case titled as Gautam Nagar
Residents Association Regd. Vs. Commissioner, SDMC and Ors. is the
similar case as this case.

6. That it is humbly submitted that in an another similar case titled as
Guldeep Bhatia and ors vs Govt of NCT of Delhi and ors bearing
number OA 24/2023, Hon’ble NGT, Principal Bench vide its order
dated 11.07.2023 (Annexure-C) desired to await the order of the
Hon ble High Court of Delhi.

7. That it is humbly submitted that the next date of hearing of CM(M)
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e .
Ramuneratve Project Ceg MCD

13802022 i5 05.01.2024.

VERIFICATION:

Verfied w Delhi onthis day of November 2023, that the
contents ol the above affidavit are true and correct 1o my knowledge
derived from the official records maimtained by the MCD and | believe
e mane Lo e trae and correct, H.\i‘i;i\,/“\\“’ol'/\
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IN THE HIGH COURT OF DELHI AT NEW DEILHI
CMM) 1380/2022
M-S INDUS TOWERS LTD. ... Petitioner

Through:  Mr. V. Lakshmikumaran, Ms. Kanika
Agnihotri, Ms. Snehal K., Mr
Yogendra Aldak and Ms. Bhavya
Shukla, Advocates

Versus

GAUTAM NAGAR RESIDENTS ASSOCIATION
REGD. & ORS. . Respondents
Through:  None

CORAM:

HON'BLE MR. JUSTICE TUSHAR RAO GEDELA
ORDER
09.12.2022

{ The proceeding has been conducted through Hybrid mode |

CM No0.53434/2022 (Exemption)

L. Allowed subject to all just exceptions,

CM(M) 1380/2022 and CM No0.53433/2022 (stay)
2. Petitioner impugns order dated 19.07.2022 and order dated

20.09.2022 passed by National Green Tribunal (hereinatter in short,
referred to as the ‘Tribunal’) in O.A. 232/2022 and Review
Application No.27/2022 respectively.

3. By way of the impugned order dated 19.07.2022, the Tribunal
has directed the Commissioner, Municipal Corporation of Delhi and

the DPCC 10 take action in accordance with directions passed in the

CMOM) 138072022 /

£ suthenboily of the ordur cun be 1v-voithed trom Dwini tigh Court Urder Putlel by scaniing the QR code shuwi above

‘he Order is nownloaged from the DHC Server on 211172023 a1 13.42.50
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mpugned order and directed removal of the ccell tower of the
Petitioner, which is installed at Sadbhawna Park, Opp. Gulmohar
Enclave Gate No.4, Gautam Nagar, Ward No.62/S, New Delhi.

4. Mr. Lakshmikumaran submits that the Tribunal while passing
the impugned order overlooked the fact that it did not have
jurisdiction at all to entertain the /is. Learned counsel also submits that
the Petitioner had relied upon the judgment rendered by four-Member
Bench of the NGT in the case of Dr. Arvind Gupta v. Union of India
and Ors. and other batch matters, pronounced on 10.12.2015 in O.A.
61/2012, which had concluded that the Tribunal would not have any
jurisdiction in respect of any activity which do not fall within Section
14 of the NGT Act.

5. This judgment was also brought to the notice of the Tribunal.

6. Learned counsel submits that the learned Tribunal overlooked
the binding decision rendered by a larger Bench of the Tribunal in the
case of Dr. Arvind Gupta (supra). Leamed counsel referred to a
judgment rendered by this Court in Indus Towers Ltd. Vs. North Delhi
Municipal Corporation, 2022 SCC Online Del 568 in support of his
submissions.

7. Learned counsel also refers to the judgment rendered by the
Division Bench of the Allahabad High Court in the case of Residents
Welfare  Associates vs. Union of India and Ors., WP(C)
No.16888/2022, rendered on 11.11.2022 whereby in a similar case
pertaining 1o the Petitioner herein, the Division Bench had considered
the case of Smi. Asha Mishra vs. Union of India and Ors., 2016 (4)

AWC 3427 wherein the allegation regarding the ill effects of the

CM(M) 138072022

o
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radiation on human health arising out of installation of mobile cell
towers was found to be without merits. Relying on the said judgment,
the Division Bench upheld the view that there is no evidence that the
installation of cell tower would cause any ill effects on the human
hiecalth.

8. Learned counsel also relies upon judgment rendered by
Division Bench of this Court in Kapil Chaudhary and Anr. Vs. Union
of India and Ors., (2016) SCC Online Del. 2558 and draws the
attention to para 12 to submit that the Tribunal not only exceeded its
jurisdiction but also overlooked the judgments rendered by a Division
Bench of the Allahabad High Court as well as that of this Court apart
from the judgment rendered in the case of Dr. Arvind Gupta (supra)
and has committed material irregularity in passing the impugned
orders. |

9. There is no representation on behalf of the Respondents. Mr.
Lakshmikumaran submits that they have been served copies in
advance.

10.  Be that as it may, for the purpose of preliminary hearing, this

Court has to consider whether prima facie there is any substance in

the arguments put forth by learned counsel for the Petitioners.

I'T. The foremost aspect which comes to the mind of this Court is

that when a larger Bench judgment is rendered by either a Court or

any Tribunal, it would be in line with judicial discipline and propriety

to follow the same unless there are factors, relevant to the issue. on

the basis whereof the same can be distinguished,

12. This Court has considered the judgment rendered in the case of

CM(M) 138072022

The authenticity of the order can bae re-verified from Delhi High Court Ordar Portal by scanning the QR codu shown abave
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Dr. Arvind Gupta (supra) and relevant paragraph to the issue involved
1s extracted hereunder :-

“28. From the provisions of the various acts that we
have reproduced above, it is clear beyond doubt that the
radiation from electromagnetic waves resulting from
such towers is not explicitly covered in any of the
scheduled acts to the NGT Act. In fact, even under the
NGT Act, relevant definition under provisions do not
refer to the radiation specifically..”.

Para 33 of the said judgment is also relevant to the issue in
dispute which is extracted hereunder :-

“33. In view of the above discussion, we are of the
considered view that radiation ie. emission of
electromagnetic waves from the towers constructed by
the respective respondents does not fall within the
ambit, scope and jurisdiction vested in this Tribunal
under the provisions of the NGT Act with reference
Environment (Protection) Act, 1986.”

13.  From the above paragraphs, it is clear that four-Member Bench
of the Tribunal had categorically concluded after a detailed discussion
on various aspects that the emission of electromagnetic waves from
the towers constructed by Institutions/Companies like the Petitioner
and other similarly situated companies do not fall within the ambit,
scope and jurisdiction vested in the Tribunal under the provisions of
the NGT. This was rendered with reference to the Environment
(Protection) Act, 1986.

14, Coming ncxt to the case rendered by a Coordinate Bench ot this

Court in the matter of [lndus Power Ltd. (supra), the Co-ordinate

CMM) 1380/2022 y
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10 Further. it may he naticed that the objection raised
M the residents that the tower is likely to cause harm 1o
children, old people and pregnant women is no longer
res integra as by judgment dated 26.04.2016 a Division
Benich of this Court in WP () No. 5550/2015 titled
Aapil ( hinathore & Anr Vs Union of India & Ors. has
categor allv held that there is no  scientific data
available 1o show that installation of mobile phone
tower and emission of waves by the said tower is 1n
anvway harmful for the health or hazardous to the
health of citizens. There is no conclusive data to the said

efject.

1. The Division Bench in Kapil Chaudhary (supra) was
considering a public interest petition seeking removal of
the mobile towers installed in residential area. The
ground raised in the petition inter alia was that the
presence of the towers will cause diseases on account of
radiarion thar is emitted. The Union of India had filed a
Counter Affidavit therein stating thar “manyv studies
have been conducted on the health hazard of radiations
of mabile phone towers/menworks. These studiex nave
heen conducted under the aegis of WHQO. The studies
fiave concluded that there is no conclusive scientific
evidence of adverse health effects due to low level of RF
cniisyion from mobile phone 1owers.”

P The Division Bench after considering  xeveral
Jadpmenis of variows High Courts whereon simular pleas
fiad b e (n i ted held ay under
L hovien o e abave oo clear thar there i
dave vadablc w vhow o thae
C bl /-’f’:u/u Nosvers pnd i
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way harmful for the health or hazardous to the
health of citizens. There is no conclusive data to
the said effect. The petitioner has not been able to
produce any data whatsoever showing any such
harmful effects on the health of human beings.
The petitioner has also not been able to show
violation of any norms by the respondent.”’

13. In view of the above, the work stop notice issued by
the respondent Corporation, solely on the ground of the
above referred complaints received from residents, is
not sustainable. Accordingly, the work stop notice dated
27.08.2021 is quashed.”

15. It appears that in pursuance of the directions issued by the
Tribunal, the Municipal Corporation of Delhi by letter dated
22.08.2022 informed the Tribunal as well as the present Petitioner that
the subject site park is not to be used for any non-conforming purpose
and thereby directing the Petitioner to remove the mobile tower from
the subject site.

16.  Mr. Lakshmikumaran referred to page 269 to submit that based
on the impugned order, a deluge of applications are now being filed
before the Tribunal against the present Petitioner seeking removal of
the Cell towers from different locations in Delhi.

17. Be that as 1t may, that is not the subject matter of the present
petition and therefore, no orders are expected to be passed thereon.

I8, After having heard Mr. Lakshmikumaran and considering all
the judgments, it appears, prima facie, that the learned Tribunal has
overJooked the law on the said subject and mis-directed itself while

passing the mpugned orders. The issue with respect to the installation

CM(M) 138072022 6
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of the ccll towers, the apprehension of ill-effects on the health of
human lives as well as the larger issue as to whether the Tribunal had

any jurisdiction to pass any such order, as the impugned one, needs

consideration.
19.  Issue notice to the Respondents of the CM(M) 1380/2022 as

well as CM APPL.53433/2022, by all prescribed modes, additionally

through counsel appearing before the Tribunal, returnable on

11.07.2023.
20.  Reply be filed within four weeks. Rejoinder thereto, if any, be

filed within four weeks thereafter.
In the meantime, impugned order dated 19.07.2022 passed in

21.
0.A. No.232/2022 and order dated 20.09.2022 passed in Review
Application No.27/2022, case titled as Gautam Nagar Residents
Association Regd. Vs. Commissioner, SDMC and Ors., passed by the
Tribunal are stayed and consequently, the order date 18.08.2022
issued by Municipal Corporation of Delhi annexed at page 121 of the

paper book is also kept in abeyance till further orders.

TUSHAR RAO GEDELA, J

DECEMBER 9, 2022/yg

CM(M) 1380/2022
7
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BEFORE THE NATIONAL GREEN TRIBUNAL
PRINCIPAL BENCH, NEW DELHI
{Ry Video Conferencing)
Onginal Application No.232/2022
(LA No.73/2022)
Gautam Nagar Residents Association Regd. Applicant
Versus

Commussioner, SDMC & Ors. Respondent(s)

Date of hearing:  19.07.2022

CORAM: HON’BLE MR. JUSTICE ADARSH KUMAR GQOEL, CHAIRPERSON
HON'BLE MR. JUSTICE SUDHIR AGARWAL, JUDICIAL MEMBER
HON'BLE PROF. A. SENTHIL VEL, EXPERT MEMBER

Respondentys): Mr. Anil Hooda, Advocate
Mr. Narender Pal Singh, Advocate for DPCC

ORDER

Grievance in this application is that M/s Indus Tower Ltd. has been
aiowed 1o consuuct a mobile tower in Sadbhawna Park, Opposite

Guimohar Enclave Gate No. 4, Gautam Nagar, Ward No. 62/S, New Delhi.

o Vide order dated 08.04.2022, the Tribunal sought a factual report
from & joum Comnotiee comprising of Delhi Pollution Control Committee

Pl O endd Dastnet Magistrate, South Delhi and also sought response trow

et propuient P e 4

Accurcingly, report has buen filed by DPCC on behalt of the joint

Comnioe e lottowes

AL
;
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T‘Al the outset in the presence of above mentioned officers/ officials joint
inspection (s carried out and it has vhserved that a Mobile Tower of Indus
Company s installed in the park of SDMC (Horticullure) measuring aboul
3500 8q. Yards. Sh. Naresh Sharma {contact person of the company) is
contacted over phone and he is directed to provide necessary permission
of SDMC for installation of Mobile Tower. Local residents of the area
namely Sh. Satpal, Sh. Bhanu Prashad and Sh Preetam Singh and
others are present at the site and they have expressed their
problem/ concern to the joint inspection team regarding evening/ morning
walk and other public related activities. Details of permission with
respect to installation of Mobile Tower in the park may be asked from
SDMC. Photogrphs relating to Joint Inspection are enclosed.”

4. The report further mentions the action taken to be as follows:

“4. That DPCC, on 15/05/2022 has asked SDMC to specify its policy
for installation of mobile towers in parks and the status of the parks/
site in question regarding permissibility of mobile tower here. Copy of

the email dated 15.05.2022 is annexed herewith as Annexure-1I, The,
reply from SDMC is still awaited.

5. That this Hon’ble Tribunal in OA Number 61 of 2012 titled as, “Dr.
Arvind Gupta & others Versus Union of India and others” vide
Jjudgment dated 10.12.2015 categorically hold that:

33. In view of the above discussion, we are of the considered
view that radiation i.e. emission of electromagnetic waves from
the towers constructed by the respective respondents does not
fall within the ambit, scope and jurisdiction vested in this
Tribunal under the provisions of the NGT Act with reference
Environment (Protection) Act, 1986.

6. That, the answering respondent vide its letter dated 17.05.2022
Jorwarded the present Original Application to the South Delhi
Municipal Corporation and Department of Telecommunications,
Ministry of Communications, Government of India for taking further

necessary action under intimation to this Office. Copy of the letter
dated 17.05.2022 is enclosed herewith as Annexure-II1.”

5. From the above, it is seen that DPCC has merely passed on its
responsibility to the SDMC, ignoring the fact that no mobile tower can be
allowed to be installed in a park. Question is not of radiation only but of
misuse of open area such as park which is facility for the residents. No

responge has heen filed by the PP inspite of opportunily available,

0. In view of above, the DPCC may take further action for compliance
of environmental norms by cxercising its coercive measures. Apart from

DPCC, the Commissioner, Municipal Corporation, Delhi has also to take
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remedial action i the malter to ensure that the parl is not used for any
non-conforming purposes. I necessary, the said Authoritics may take

Police help for exccution of this order.

7. The Commissioner, Municipal Corporation, Delhi and DPCC may file
their action taken reports in the matter within one month by email

at judicial-ngt@gov.in preferably in the form of searchable PDF/ OCR

Support PDF and not in the form of Image PDF with the Registrar General
of this Tribunal within one month. If found necessary, the same may be

placed before the Bench.

Subject to above, the Application is disposed of. I.A. No.73/2022 will

also stand disposed of.

A copy of this order be forwarded to the DPCC and the:

Commissioner, Municipal Corporation, Delhi by email for compliance.

Adarsh Kumar Goel, CP

Sudhir Agarwal, JM

Prof. A. Senthil Vel, EM

July 19, 2022

Original Application No.232/2022
(LA. No.73/2022)

A3
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BEFORE THE NATIONAL GREEN TRIBUNAL
PRINCIPAL BENCH, NEW DELHI

Original Application No. 24/2023
Guldeep Bhatia & Ors. Applicant(s)
Versus

Govt. of NC’i‘ of Delhi & Ors. . Respondent(s)

Date of hearing: 11.07.2023

CORAM: HON'BLE MR. JUSTICE SHEO KUMAR SINGH, CHAIRPERSON
HON’BELE MR. JUSTICE ARUN KUMAR TYAGI, JUDICIAL MEMBER
HON’BLE DR. A. SENTHIL VEL, EXPERT MEMBER )

Applicant: Mr. Guldeep Bhatia, Applicant in Person

Respondent:  Ms. Puja Kalra, Adv. for MCD
Ms. Kanika Agnihotri & Ms. Snehal Kaila, Advs. for M/s Indus
Towers Limited

ORDER

1. The matter was initiated in light of the order dated 19.07.2022 in
O.A. No. 232/2022. Learned Counsel for the respondent has filed the
response with-the copy of the order passed in Petition No. CM (M) 1380 of
2022 order dated 09.12.2022 in which it has been stated:
“In the meantime, impugned order dated 19.07.2022 passed in O.A.
No. 232/2022 and order dated 20.09.2022 passed in Review
Application No. 27/2022, case titled as Gautam Nagar Residents
Association Regd. Vs. Commissioner, SDMC and Ors. passed by
Tribunal are stayed and consequently, the order dated 18.08.2022
issued by Municipal Corporation of Delhi annexed at page 121 of the
paper book is also kept in abeyance till further orders.”
In view of the above order, it is desirable to await the order of the
Hon'ble High Court of Delhi.
2. Parties arc directed to submit further progress report before the

next date of -hearing,

3. Liet this matter on 20t Octlober, 2023 -

Sheo Kumar Singh, CP



